[6570-01-P]
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
29 CFR Part 1614
Federal Sector Equal Employment Opportunity
AGENCY: Equal Employment Opportunity Commission (EEOC).
ACTION: Notice of proposed rulemaking.
SUMMARY: The Equal Employment Opportunity Commission isping revisions to its
federal sector complaint processing regulationses€ proposals implement recommendations
of the Commissioners’ Federal Sector Workgroup.
DATES: Comments on the notice of proposed rulemaking e seceived on or before [insert
date 60 days after date of publication].
ADDRESSES:Written comments should be submitted to Stephewéllyn, Executive Officer,
Executive Secretariat, Equal Employment Opportu@ibynmission, 1801 L Street, N.W.,
Washington, D.C. 20507. As a convenience to contengnthe Executive Secretariat will
accept comments transmitted by facsimile (“FAX")ahime. The telephone number of the FAX
receiver is (202) 663-4114. (This is not a tolefraumber.) Only comments of six or fewer
pages will be accepted via FAX transmittal. Timsifation is necessary to assure access to the
equipment. Receipt of FAX transmittals will not&eknowledged, except that the sender may
request confirmation of receipt by calling the Extage Secretariat staff at (202) 663-4070
(voice) or (202) 663-4074 (TDD). (These are notfrele numbers.) Copies of comments
submitted by the public will be available for rewiat the Commission's Library, room 6502,

1801 L Street, N.W., Washington, D.C. between tar$ of 9:30 a.m. and 5:00 p.m.



FOR FURTHER INFORMATION CONTACT: Thomas J. Schlageter, Assistant Legal
Counsel, or Kathleen Oram, Office of Legal Coun28R-663-4640 (voice), 202-663-7026
(TDD). This notice is also available in the follmg formats: large print, braille, audio tape and
electronic file on computer disk. Requests for tlosice in an alternative format should be made
to EEOC's Publications Center at 1-800-669-3362.
SUPPLEMENTARY INFORMATION: In 2004, former EEOC Chair Cari M. Dominguez
asked Commissioner Stuart J. Ishimaru to lead &gvoup to develop consensus
recommendations from the Commissioners for impram@sito the discrimination complaint
process for federal employees. The Federal S¥¢twmkgroup considered testimony and
submissions from the November 12, 2002, Commissieating on federal sector reform, draft
staff proposals for federal sector reform, and mame submissions of internal and external
stakeholders with suggestions for improvementieédéderal sector process. The Workgroup
determined that there was not consensus withiffbekgroup for large scale revision of the
federal sector EEO process at this time, but tiexetwas agreement on several discrete changes
to the existing regulations that would clarify aild on the improvements made by the last
major revisions to Part 1614 in 1999. These rdguiachanges will be accompanied by the
issuance of additional guidance in Management Bvred 10 and other program changes at
EEOC. A description of the proposed regulatiomngjes is set forth below.
Agency Process

The Workgroup considered many recommendationsrfprovement to the parts of the
federal sector EEO process for which the agenaes tesponsibility -- counseling,

investigations, and final actions. The Workgrougpd& a number of non-regulatory and



regulatory recommendations to improve the agenogges. EEOC proposes the following
changes to the agency process in part 1614.

The Commission proposes to add two new paragrap$4614.102. One paragraph
requires that agency EEO programs comply with pat¥ and the Management Directives and
Bulletins issued by EEOC, and indicates that then@assion will review programs for
compliance and the Chair may issue notices to agemthen non-compliance is found. With
this provision, the Commission intends to providaeechanism for reviewing and seeking
compliance from agencies that fail to comply, feample, with the requirements of MD-110,
MD-715 and Part 1614.

The second proposed new paragraph to 8§ 1614.10RIwermit EEOC to grant agencies
variances from particular provisions of part 16d4onduct pilot projects for processing
complaints in ways other than those prescribedaim 5614. Such pilots would be subject to
EEOC approval by vote of the Commissioners and evaslally not be granted for more than
12 months. Pilots could provide helpful data fstufe recommendations for changes to the
federal sector process.

The Commission proposes to add a new paragra®li©d4.108 Investigation of
complaints, that would require agencies that haatecompleted an investigation within the 180
day time limit for investigations (or up to 360 dafthe complaint has been amended) to send a
notice to the complainant indicating that the irtigegtion is not complete, when it will be
completed, and that the complainant has the rgh¢dquest a hearing or file a lawsuit. The
Commission believes that many complainants mayaaware of their rights to request a
hearing or file a lawsuit 180 days after filing t@mplaint, or may not be aware of when the

180-day period expires. In addition, the Commis$ielieves that requiring such a notice may



shorten delays in agency investigations, by progidin incentive for agencies to timely
complete their investigations. The notice wouldrberiting and would describe the hearing
process and include a simple explanation of disgoaed burdens of proof.

The Commission proposes two clarifying changehénagency process section of the
regulations. Section 1614.103(b)(6) would be aredrtd comport with the coverage provisions
of the Rehabilitation Act and state that part 16pglies to discrimination complaints against the
Government Printing Office, except for complaintslar the Rehabilitation Act. It is also
proposed to revise the dismissals section to gléndt complaints alleging discrimination in
proposals to take personnel actions or other pneding steps to taking personnel actions should
be dismissed unless the complaint alleges thab@ogal or preliminary step is retaliatory. This
change would conform the dismissals section of pét# to private sector Commission policy
guidance on retaliation claims.

EEOC Process:

The Workgroup recommended a number of changespoove the hearings and appeals
processes. The hearings changes are primarilyeguiatory. With respect to appeals, the
Commission proposes to require that agencies swdppéals records and complaint files to the
Commission electronically. Complainants would beairaged, but not required, to submit
appeals and other documentation electronicallye Thmmission also proposes to revise 8
1614.402(f) to require that briefs in oppositiorafgpeals be submitted to the Commission and
served on the opposing party within 35 days ofisergf the statement or brief supporting the
appeal (as opposed to the existing requirementhiegtbe filed within 30 days of receipt of the
statement or brief supporting the appeal.) The@sion proposes to revise § 1614.405(b)

(redesignated as § 1614.405(c)) to provide thasaers under the section are final for purposes



of filing a civil action in federal court, unlesdimely request for reconsideration is filed by a
party to the case. The Commission proposes teedyiL614.504(c) to distinguish between
appeals alleging breach of settlement agreememts thiose alleging breach of final decisions.
The section would state that the Commission magrazdmpliance with a decision or a
settlement agreement, or, in the case of a settieaggeement, it may order that the complaint
be reinstated for further processing from the ppmotessing ceased. In addition, the
Commission proposes editorial changes to 88 1624 ¥&8114.405(a) and 1614.409 to correct
errors and omissions.

Class complaints:

The Workgroup carefully considered the class camplbrocess and made a number of
recommendations to improve its effectiveness. Aessalt of those recommendations, the
Commission proposes to revise the class complegqulations to make an administrative judge’s
decision on the merits of a class complaint a fadeadision, which the agency can fully
implement or appeal in its final action. Currgnthe administrative judge issues recommended
findings and conclusions, which the agency may @at¢ceeject or modify in its final decision. In
individual complaints, the Commission changed tthaiaistrative judge’s recommended
decision to a final decision that is fully implented or appealed by the agency in its final order
in the 1999 regulation changes. This proposedgdamuld bring the class complaint
procedures into full conformity with the individuabmplaint procedures.

The Commission also proposes to provide for expddirocessing of appeals of
decisions to accept or dismiss class complaintsification decisions) to shorten the class

certification process. Specifically, the Commisspyoposes to amend § 1614.405, to provide



that decisions on appeals of decisions to accegisaniss class complaints will be issued within
90 days of receipt of the appeal.

Finally, the Commission proposes an editorial geato § 1614.204(f)(1) to correct the
omission of the word “shall.”

ADEA Notice of I ntent to Sue Statute of Limitations:

Federal employees have two alternative routepdosuing claims of age discrimination
under the Age Discrimination in Employment Act (ARE An individual may file an
administrative complaint with his or her agency enBart 1614 and then proceed to court after
exhausting those remedies, or may bypass the agtnaitive complaint process and proceed to
court after filing a notice of intent to sue witlE@C. The ADEA does not contain a statute of
limitations for lawsuits by federal employees apglecants. The Commission has taken the
position in Part 1614 that an individual who fikas administrative complaint under the ADEA
must file a court action within the same time lsrais an individual who files a Title VII
administrative complaint, i.e., within 90 days wfdl action by the agency or final appellate
decision by EEOC or, if no final action or appedlaecision have been issued, after 180 days
have passed since filing the complaint or app@&éle VII, however, does not have a notice
alternative permitting bypass of the administrapvecess like the ADEA and Part 1614 is silent
as to the limitations period that should applyudssbrought under the ADEA after an individual
files a notice of intent to sue with EEOC. Theait of an express limitations period in a
statute does not mean that there is no time limitdor filing suits under that statute.
DelCostello v. International Brotherhood of Teamsters, 462 U.S. 151, 158 (1983). When a

statute is silent, courts borrow a limitations pdrfrom a closely analogous statuf@evensv.



Department of the Treasury, 500 U.S. 1, 7 (1991Johnson v. Railway Express Agency, Inc., 421
U.S. 454, 466 (1975).

The two federal courts of appeals that have censaithe question of a limitations
period for suits brought after the filing of a regtiof intent to sue disagree regarding the
appropriate borrowed time limit. The Eleventh @itcin Edwardsv. Shalala, 64 F.3d 601
(1995), concluded that Title VIl is the most analog statute, and borrowed the then-applicable
30 day statute of limitations from Title VIl fodifag suit after filing an administrative complaint.
It held that a federal employee who gives EEOCaeodif intent to sue instead of filing an
administrative complaint must file a lawsuit witt80 days of the expiration of the 30-day notice
period to EEOC. The court relied on the decisionarcuit courts and the EEOC regulation
(8 1614.407), which applied the Title VIl statufdimitations to ADEA cases that have gone
through the administrative process, but do notyafiplnstances where an individual files a
notice of intent to sue with EEOC.

Most recently, the First Circuit reluctantly reéasto followEdwards, and held that the
Fair Labor Standards Act’'s two and three year sataf limitations should be borrowed for
ADEA lawsuits where the plaintiff bypasses the austrative process and files a notice of
intent to sue.Rossiter v. Potter, 357 F.3d 26 (2004). The court concluded thafTike VII
limitations period does not fit instances wherarahvidual elects to bypass the administrative
process, because the Title VII limitations periotldws from and is dictated by the
administrative process. In addition, it found ttie Supreme Court’s decision$tevensv.
Department of Treasury, 500 U.S. 1 (1991), forecloses borrowing the Tulelimitations period
because, without deciding which limitations peraggplied, the Court held that Stevens’ claim

filed one year and six days after the alleged digoatory event was “well within whatever



statute of limitations might apply to the actiorid. at 8. Stevens’ claim would have been time
barred had Title VII's time limits been appliedin&ly, the court concluded that the FLSA

offers the closest analogy to ADEA actions based antice of intent to sue, reasoning that the
FLSA creates private rights of actions that dodegend on the administrative process, and that
the Act that extended protection against age aisngtion to federal employees was an
amendment to the FLSA.

The Commission is persuaded by the reasoningedFitist Circuit, and proposes to add a
sentence to § 1614.201(a) indicating that an iddi& who chooses to bypass the administrative
complaint process by filing a notice of intent teeswith the EEOC under the ADEA must file a
suit no later than two years after the occurreddbealleged unlawful practice, or if the alleged
unlawful practice was willful, within three yearstbe occurrence of the alleged unlawful
practice.

Other clarifying changes:

The Commission proposes to substitute the worskldlity” for the word “handicap”
throughout Part 1614 to update the regulationsnaaike them consistent with the language
currently in the Rehabilitation Act and the Amenisawith Disabilities Act.

The Commission proposes to amend § 1614.109(@n@me the section “Summary
Judgment” instead of “Decision without a hearin@his change is intended to convey more
clearly the Commission’s policy that the standatlRule 56 of the Federal Rules of Civil
Procedure governing summary judgments apply ire8@C hearings process. This change is
not intended, however, to alter existing Commisgiohicy or practice; Commission decisions on

the summary judgment process will continue to apply



The Commission proposes to amend 8 1614.302(i0)(@)rrect an erroneous cross
reference. The section should refer to § 1614d)(4).

Finally, the Commission proposes to revise 8§ 1812(c) to change the time frame in
which agencies must provide the relief ordered f&ihdays to 120 days. The regulation
currently requires an agency to pay an adminisgatomplainant who prevails before the EEOC
within 60 days of EEOC's final decision. Since 19Bowever, complainants have had up to 90
days to file suit in United States district codithiey are dissatisfied with EEOC’s decision.
Once a civil action is filed, the EEOC decisiomgslonger final and the agency does not have to
provide the relief awarded. Amending the regulatim require agency payment within 120 days
will ensure that the EEOC award is final beforedlgency provides the relief.

Regulatory Procedures
Executive Order 12866

In promulgating this notice of proposed rulemakithgg Commission has adhered to the
regulatory philosophy and applicable principlesegjulation set forth in section 1 of Executive
Order 12866, Regulatory Planning and Review. We ltanferred with the Office of
Management and Budget, and concluded that thidatgu is not a significant regulation within
the meaning of the Executive Order.

Regulatory Flexibility Act

The Commission certifies under 5 U.S.C. Sec. 60%®facted by the Regulatory
Flexibility Act (Pub. L. 96-354), that this rule lvhot have a significant economic impact on a
substantial number of small entities, becauseptiep exclusively to employees and agencies of
the federal government. For this reason, a regyldiiexibility analysis is not required.

Unfunded Mandates Reform Act of 1995



This proposed rule will not result in the expeadbtby State, local, or tribal
governments, in the aggregate, or by the privat®geof $100 million or more in any one year,
and it will not significantly or uniquely affect s@th governments. Therefore, no actions were
deemed necessary under the provisions of the UetliMhandates Reform Act of 1995.
Paperwork Reduction Act

This regulation contains no information collecti@guirements subject to review by the
Office of Management and Budget under the PapenReduction Act (44 U.S.C. chapter 35).
List of Subjects in 29 CFR Part 1614
Administrative practice and procedure, Age disanation, Equal employment opportunity,
Government employees, Individuals with disabilitiBgce discrimination, Religious

discrimination, Sex discrimination.

For the Commission,

Dated Naomi C. Earp
Chair

Accordingly, for the reasons set forth in the preamthe Equal Employment Opportunity
Commission proposes to amend chapter X1V of tile@Rthe Code of Federal Regulations as
follows:
PART 1614-[AMENDED]

1. The authority citation for 29 CFR Part 161tooues to read as follows:

Authority: 29 U.S.C. 206(d), 633a, 791 and 794a; 42 U.S.00246; E.O. 10577, 3

CFR, 1954-1958 Comp., p. 218; E.O. 11222, 3 CFR41®65 Comp., p. 306; E.O. 11478, 3

10



CFR, 1969 Comp., p. 133; E.O. 12106, 3 CFR, 197@Cpp. 263; Reorg. Plan No. 1 of 1978,
3 CFR, 1978 Comp., p. 321.

2. Amend part 1614 to remove the word “handicapérever it appears and add, in its
place, the word “disability”.

3. Amend part 1614 to remove the word “handicapsérever it appears and add, in its
place, the word “disabilities”.

4. In 81614.102 add new paragraphs (e) and (9dd as follows:
§1614.102 Agency program

(e) Agency programs shall comply with this Pard $he Management Directives and
Bulletins that the Commission issues. The Commirssiill review agency programs from time
to time to ascertain whether they are in compliari€an agency program is found not to be in
compliance, efforts shall be undertaken to obtamgliance. The Chair may issue a notice to
the head of any federal agency whose programsadlie sompliance and identify each non-
compliant agency in the Office of Federal Operai@mnnual report on the Federal workforce.

() Unless prohibited by law or executive ordee tbommission, in its discretion and for
good cause shown, may grant agencies prospectiiameas from the complaint processing
procedures prescribed in this Part. Variancespeitimit agencies to conduct pilot projects of
proposed changes to the complaint processing esgeints of this Part that may later be made
permanent through regulatory change. Agenciesestg variances must identify the specific
section(s) of this Part from which they wish to idé® and exactly what they propose to do
instead, explain the expected benefit and expexftedt on the process of the proposed pilot

project, indicate the proposed duration of thetploject, and discuss the method by which they
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intend to evaluate the success of the pilot propatiances will not be granted for individual
cases and will usually not be granted for more ttamonths. Requests for variances should be
addressed to the Director, Office of Federal Opamat

5. Revise 1614.103(b)(6) to read as follows:

§1614.103 Complaints of discrimination covered bthis part.

(b) * * *

(6) The Government Printing Office exceptéomplaints under the Rehabilitation
Act; and

6. Revise 1614.107(a)(5) to read as follows:

8 1614.107 Dismissals of complaints

() * * *

(5) That is moot or alleges that a proposal ke & personnel action, or other preliminary
step to taking a personnel action, is discrimingtarmnless the complaint alleges that the
proposal or preliminary step is retaliatory;

7. Amend 1614.108 by redesignating paragraplaggaragraph (h), and adding a new
paragraph (g) to read as follows:

8§ 1614.108 Investigation of complaints.
(9) If the agency does not send the notice reduirgparagraph (f) of this section

within the applicable time limits, it shall, withthose same time limits, issue a written notice to
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the complainant informing the complainant thatas ibeen unable to complete its investigation
within the time limits required by 8 1614.108(f)cdaestimating a date by which the investigation
will be completed. Further, the notice must expliiat if the complainant does not want to wait
until the agency completes the investigation, heha may request a hearing in accordance with
paragraph (h) of this section, or file a civil actin an appropriate United States District Court
in accordance with section 1614.407(b). Such eati@ll contain information about the hearing
procedures.

§1614.109 [Amended]

8. Revise the introductory text of 1614.109(gjemove the words “Decisions without a
hearing” and add in their place the words “Sumniarggment.”

9. In 81614.201(a) add a new last sentence thasdollows:
§1614.201  Age Discrimination in Employment Act

(@) * * * Such a civil action should be fil&d a United States district court within two
years of the occurrence of the alleged unlawfutiica, or within three years of the occurrence
of the alleged unlawful practice if that practicasawillful.

10. Amend 1614.204 to:

a. in paragraph (f)(1) remove the words “admraiste judge notify” from the first
sentence and add in their place the words “admatigé judge shall notify.”

b. revise paragraphs (i), (j) and (k) to readbdews:
§1614.204 Class complaints.
ok ok o

() Decisions: The administrative judge shall transmit to digency and class agent a

decision on the complaint, including findings, gystc relief for the class and any individual
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relief, where appropriate, with regard to the per& action or matter that gave rise to the
complaint. If the administrative judge finds nasd relief appropriate, he or she shall determine
if a finding of individual discrimination is warréed and, if so, shall order appropriate relief.

(1) Agency final action. (1) Within 60 days of receipt of the administratjudge’s
decision on the complaint, the agency shall takal faction by issuing a final order. The final
order shall notify the class agent whether or hetagency will fully implement the decision of
the administrative judge and shall contain notitthe class agent’s right to appeal to the Equal
Employment Opportunity Commission, the right te fd civil action in federal district court, the
name of the proper defendant in any such lawsnit,the applicable time limits for appeals and
lawsuits. If the final order does not fully implent the decision of the administrative judge,
then the agency shall simultaneously file an apjeatcordance with 8 1614.403 and append a
copy of the appeal to the final order. A copy &@®C Form 673 shall be attached to the final
order.

(2) If an agency does not issue a final order wi@® days of receipt of the
administrative judge’s decision, then the decisibthe administrative judge shall become the
final action of the agency.

(3) A final order on a class complaint shall, gdbjto subpart D of this part, be binding
on all members of the class and the agency.

(k) Notification of final action: The agency shall notify class members of thd fieton
and relief awarded, if any, through the same mediployed to give notice of the existence of
the class complaint. The notice, where approprsitall include information concerning the
rights of class members to seek individual rebeidl of the procedures to be followed. Notice

shall be given by the agency within 10 days ofttaasmittal of the final action to the agent.
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* * % % *

c. in paragraph (I)(2) remove the words “final idean” and add in their place the words
“final order.”

d. in paragraph ()(3) remove the words “final idean” wherever they appear in the first
and last sentences and add in their place the Wbinds$ order” and revise the third sentence to
read as follows: “The claim must include a speaietailed showing that the claimant is a class
member who was affected by the discriminatory otic practice, and that this discriminatory
action took place within the period of time for whiclass-wide discrimination was found in the
final order.”

§1614.302 [Amended]

11. Remove the words “8 1614.107(d)” wherever thgyear in 8 1614.302(c)(2) and
add in their place the words “§ 1614.107(a)(4).”
§1614.401 [Amended]

12. In 8§ 1614.401(c), remove the words “a clasnhagay appeal a final decision on a
class complaint” and add in their place the worslass agent may appeal an agency’s final
action or an agency may appeal an administratidggis decision on a class complaint.”

13. Add a new sentence to § 1614.402(a) befortatteentence to read as follows:

8§ 1614.402 Time for appeals to the Commission.
(@) * * * Appeals described in § 1614.401(d)shbe filed within 30 days of receipt of the
final decision of the agency, the arbitrator or Begleral Labor Relations Authority.

13. In 8 1614.403, revise the first sentenceapnfgraph (a), revise the first sentence of

paragraph (f) and add a new paragraph (g) to redollaws:
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§1614.403 How to appeal.

(a) The complainant, agency, agent, grievanhdividual class claimant (hereinafter
appellant) must file an appeal with the Directoffic@ of Federal Operations, Equal
Employment Opportunity Commission, at P.O. Box 8/&ashington, DC 20036, or
electronically, or by personal delivery or facsieit * *

(f) Any statement or brief in opposition to arpapl must be submitted to the
Commission and served on the opposing party wibidays of service of the statement or brief
supporting the appeal, or, if no statement or [sigdporting the appeal is filed, within 60 days of
receipt of the appeal. * * *

(g) Agencies are required to submit all appeadsplaint files, and other appellate
filings to EEOC electronically, except in exigeimcamstances. Appellants are encouraged, but
not required, to submit appeals and supporting hecuation electronically.

13. Amend 8§ 1614.405 to revise the second seateingaragraph (a), redesignate
paragraph (b) as paragraph (c), add a new para@oqpind revise the first sentence of
redesignated paragraph (c) to read as follows:

8§ 1614.405 Decisions on appeals.

(@) * * * The Commission shall dismiss app&aalsccordance with 88 1614.107,
1614.403(c) and 1614.409. * * *

(b) The Office of Federal Operations, on beh&the Commission, shall issue decisions
on appeals of decisions to accept or dismiss & clasplaint issued pursuant to 8

1614.204(d)(7) within 90 days of receipt of the eglp
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(c) A decision issued under paragraph (a) ofgbiion is final within the meaning of §
1614.407 unless a timely request for reconsidarasidiled by a party to the case. * * *

14. Revise the first sentence of § 1614.40@4an as follows:

§1614.409 Effect of filing civil action.

Filing a civil action under 88 1614.407 or 16184Mall terminate Commission
processing of the appeal. * * *

§1614.502 [Amended]

15. Revise the last sentence of § 1614.502(@rtmve the words "60 days” and in their
place add the words “120 days.”

16. Revise the second sentence of § 1614.503 (ept as follows:

8§ 1614.504 Compliance with settlement agreementsdafinal action.
* ok ok %

(c) * * * If the Commission determines thaethgency is not in compliance with a
decision or settlement agreement, and the noncangaiis not attributable to acts or conduct of
the complainant, it may order such compliance whghdecision or settlement agreement, or,
alternatively, for a settlement agreement, it madeothat the complaint be reinstated for further

processing from the point processing ceased.* *
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